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strong motivation to settle the case quickly. In 
many ways, it is surprising the plaintiff had to file 
suit at all. 

The plaintiff alleged that he was injured in early 
December 2017 while riding his motorcycle in San 
Francisco.6 The action was venued in federal court 
for the Northern District of California.7 The facts 
from the complaint are relatively straightforward. 
To wit, the plaintiff was operating his motorcycle 
directly behind a 2016 Chevrolet Bolt that was en-
gaged in a self-driving mode.8 The Bolt allegedly 
changed lanes, and moved over into the left-hand 
lane.9 As the Bolt moved to the left, the plain-
tiff continued forward.10 As he moved forward, 
the Bolt allegedly “veered back into the plain-
tiff’s lane, striking him  and knocking him to the 
ground.”11 The plaintiff alleged that he suffered 
injuries requiring “lengthy treatment” as a result 
of this collision.12

Although the facts were somewhat straightfor-
ward, the case was not a ‘slam-dunk’ on liability. 
Regulations enacted by the state of California (and 
sometimes local) offer AV makers an opportunity 
to put forth their own narrative in the event of a 
crash.  This may impact manufacturer liability.  
A report generated from the accident found Mr. 
Nilsson at fault. In California, when an automated 
vehicle is involved in a collision, the manufacturer 
is required to create a traffic incident report and 
file it with the Department of Motor Vehicles.13 
The traffic report generated for this particular col-
lision offers differs substantially from the plain-
tiff’s complaint.14 The report, filed a week after 
the collision, asserts that the plaintiff caused the 
crash, rather than operator of the Bolt, or the Bolt 
itself.15 It reads, “the motorcyclist was determined 
to be at fault for attempting to overtake and pass 
another vehicle on the right under conditions that 
did not permit that movement in safety.”16 Thus, 
from shortly after the accident onward, it is clear 
the AV manufacturer disputed its role in causing 
the collision.

Industry observers have long wondered, who is 
the appropriate defendant to sue in this situation? 
As it exists today, our system of risk and recovery 
hinges on the actions of individuals. Human neg-
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The number of Automated Vehicles (“AVs”) on 
the American road system is increasing. The 

expansion of this budding technology is finally 
spilling over into the courtroom. This area of law, 
however, will not be developed in the courtroom 
alone. Policymakers could always have as much 
an impact shaping liability issues with AVs as 
lawyers, judges, and juries.  

As the technology around AVs continues to de-
velop, leaders at all levels of government have be-
gun preparing for the future where AVs are more 
prevalent and, perhaps, dominant. Because elec-
tions always have consequences, I’d urge readers 
to stay on top of this issue and be prepared to edu-
cate policymakers on the need to stand up for safe 
vehicle deployment and the need those injured in 
and by AVs to obtain justice. While WAJ has been 
monitoring this issue in the Capitol, there is no 
substitute with arming yourself with the knowl-
edge to be an effective advocate. 

2018 has featured both the first personal injury 
lawsuit seeking damages for injuries caused by an 
AV, a high-profile pedestrian death in a different 
crash,1 and continued attempts on the policy front 
to craft a legal and regulatory framework that will 
allow continued development and eventual wide-
spread deployment.2

Emerging technology is often a tempting target 
for regulators and lawmakers looking to attach 
themselves to popular causes. This improves the 
odds that the industry may succeed in obtaining 
favorable treatment making it harder to bring 
claims against them from the known harms their 
products may cause. While Federal action is 
stalled at the time of this writing, state regulators 
continue to examine how best to adjust regulatory 
regimes, generally with an aim towards encourag-
ing AV deployment.3   Using the first known law-
suit against an AV, a California case, this article 
examines some of the potential policy and legal 
issues that may emerge as AVs makers seek to put 
their cars on the road.  

The first known personal injury lawsuit involv-
ing an AV4 was filed and settled within the first 
six months of 2018.5 The value of the settlement 
is not public. As one might imagine, the vehicle’s 
manufacturer, a named defendant may have had 
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control over the vehicle. It states that “Mr. Sala-
zar … commanded the Self-Driving Vehicle to 
change lanes shortly before the collision.”24 It is 
unclear how Mr. Salazar commanded the vehicle 
to change lanes; however, this language offers an 
important practical lesson. That is, human error 
can still cause collisions in the AV context because 
humans nevertheless maintain a degree of control 
over the AV. Here, the complaint suggests that Mr. 
Salazar played a fundamental role in causing the 
collision. Yet, Mr. Nilsson did not file suit against 
Mr. Salazar. One is left to wonder, why not? We 
must also reflect on the fact that California’s policy 
framework allowed different theories of liability. 

One potential answer lies in the history of GM’s 
automated vehicle division.25 This division was 
formerly “Cruise Automation” until GM pur-
chased it.26 Importantly, the company may have 
intentionally taken risks when deploying its vehi-
cles for testing. The CEO and founder of Cruise 
Automation, Kyle Vogt, explicitly targeted the San 
Francisco market for deployment of its AV system 
because it would be subject to a more significant 
amount of risk than in any other market.27 That is 
to say, this AV developer intentionally loaded the 
dice for the risk of a collision. In a piece he wrote, 
Vogt explained that in San Francisco, “our vehi-
cles encounter challenging (and often absurd) sit-
uations up to 46 times more often than other places 
self-driving cars are tested.”28 Of course, intention-
ally exposing individuals to known risks can ex-
pose defendants to significant liability.

Though explicitly invoked in this case, issues in-
volving insurance will, for obvious reasons, loom 
large in the development of AV law and regula-
tion. The choices made about who is, for example, 
a vehicle operator have traditionally been linked 
to things like financial responsibility laws, insur-
ance policy limits, and other regulations. 

A policy choice made by California offers ad-
ditional insight as to why the plaintiff may have 
named only the defendant manufacturer. Under 
Cal. Veh. Code § 38750(b)(3), all manufacturers 
testing autonomous vehicles in California are re-
quired to carry $5,000,000 in insurance. Therefore, 
although the law does not set per-incident mini-
mums, the manufacturers must have putatively 
available coverage. Legislators have also taken 
steps to give teeth to the requirement by prohib-
iting any manufacturer opting to self-insure from 
operating in CA if there are “any outstanding un-
satisfied final judgments against the manufacturer 
arising out of a motor vehicle collision.”29 As AV 
developers envision a reduction or elimination of 
human control over vehicles, it seems like a wise 

ligence is a sine qua non of most motor vehicle colli-
sions. Traditionally, this places human drivers and 
their liability insurance policies at the epicenter of 
personal injury litigation. Yet, AVs shift this calcu-
lus. By placing a computer program at the helm 
of the vehicle, human negligence may be removed 
from the equation. Thus, personal injury litigators 
must confront a tension between new technology 
and historical legal frameworks. The same ques-
tion will confront policymakers. 

Wisconsin will someday be forced to determine 
who the operator of an AV. The best approach to 
this question is not clear. We should, however, be 
mindful of attempts to craft a regime that leaves 
no entity responsible for the vehicle’s operation. 

In both Florida and California, regulators fash-
ioned a legal fiction to define who “drives” a 
driverless car.17 In California, the state where the 
crash discussed above took place, an “operator” 
of an AV is defined as the “person who is seated 
in the driver’s seat, or, if there is no person in the 
driver’s seat, causes the autonomous technology 
to engage.”18  With this definition, human action 
remains a focus of AV operation and, importantly, 
this places duties and obligations on the “opera-
tor” that may be relevant when determining liabil-
ity under more than one legal theory. In situations 
where there is a legal definition that allows the 
suits against the “operator” the plaintiff is pre-
sented with a choice: to sue, or not to sue? And if 
yes, under what theory/cause of action? Going for-
ward, we should strive to preserve a system that 
gives multiple avenues to seek justice. 

Because we’re discussing the case, we know 
the answer to at least one of the questions posed 
above. Oscar Nilsson, the plaintiff discussed above 
ultimately field suit against General Motors LLC 
(“GM”), the maker of the autonomous Chevrolet 
Bolt that  crashed into him.19 He did not assert any 
products liability claims, instead alleging a single 
negligence claim.20 According to the complaint, 
GM “owed [Mr. Nilsson] a duty of care in having 
its [AV] operate in a manner in which it obeys the 
traffic laws and regulations.”21 The breach of this 
duty allegedly occurred when the AV “veered into 
an adjacent lane of traffic without regard for a 
passing motorist.”22 Mr. Nilsson did not allege any 
claims against the operator of the Bolt, or against 
any liability insurer. 

Yet the complaint does not altogether ignore 
the Bolt’s operator, Mr. Manuel DeJesus Salazar. 
After identifying him, the complaint describes 
Mr. Salazar’s control over the vehicle with some 
specificity.23 Though his hands were off the wheel, 
the complaint alleged that Mr. Salazar had some 
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Wisconsin legislators are welcome to amending 
existing law to prospectively accommodate for 
new vehicle technology.

Beyond documenting how the law is already 
changing, the report also established a set of 
primary recommendations to policy holders.35 
Among other things, the report suggested that 
Wisconsin:

·	 Identify the Department of Trans-
portation as Wisconsin’s lead state 
agency to support CAV testing and 
deployment, respond to emerging 
issues and engage the public and 
business community on CAV top-
ics.

·	 Create a working group with the 
ongoing responsibilities of re-
sponding to CAV technology and 
deployment, promoting CAV re-
search development, providing 
policy advice and coordinating the 
state’s response. 

·	 Work with the legislature to gen-
erate and formally authorize a 
CAV testing framework that de-
fines expectations for manufactur-
ers which test automated vehicle 
technologies on Wisconsin’s public 
roads. 

·	 Recognize proposed regulatory 
and development guidelines for 
CAVs created by the United States 
Department of Transportation, the 
National Highway Traffic Safety 
Administration, and the American 
Association of Motor Vehicle Ad-
ministrators.36 

·	 Support legislative and adminis-
trative efforts to update and clari-
fy state statute and administrative 
rules regarding CAV operation and 
liability. 

·	 Promote the entire state of Wis-
consin as “Open for CAV deploy-
ment.” 

·	 Highlight and pursue existing, near-
term strategic partnerships while 
continuing to explore new strate-
gic social, economic, and environ-
mental partnerships through the 
creation of a CAV working group.37 

Technological and legal changes continue to alter 
the landscape of AV litigation. The report is note-

policy choice to ensure there is a backstop of in-
surance coverage available in the event of injury. 

Regardless of “why” GM was ultimately chosen 
as the only defendant, practitioners should take 
note of the outcome. GM quickly settled a lawsuit 
involving one of its AVs – the first of its kind – even 
though it ostensibly disputed liability. This is a 
major bellwether moment in AV development and 
in personal injury litigation though public image 
considerations for the industry may have driv-
en GM’s decision-making. We will eventually be 
forced to tackle these issues in Wisconsin. Barring 
some unforeseen breakdown in the technology, it 
is only a matter of time until such a case must be 
filed here.

We must take an active role in the policy develop-
ment governing AVs. Wisconsin has already begun 
taking steps to alter motor vehicle laws in anticipa-
tion of AV deployment.  In May 2017, Governor 
Scott Walker, via executive order, created the Au-
tomated and Connected Vehicle Testing and De-
ployment (“ACVTD”) Steering Committee to help 
advise policy makers on how Wisconsin should 
respond to the advancement of the industry.30 No-
tably, the panel was stacked with representatives 
connected to the AV industry and, save motorcy-
clists, it left pedestrians, cyclists, and potentially 
injured people, unrepresented. Nevertheless, the 
commission’s recommendations were somewhat 
modest in scope. 

On June 29, ACVTD Steering Committee deliv-
ered its final report to the Governor after holding 
meetings, which were monitored and attended 
by WAJ, throughout 2017-18. 31 As the name of 
the committee suggests, the scope of the report 
encompasses both “connected and automated 
vehicles” (“CAVs”). “Connected vehicles” refers 
to those vehicles with the capability to wirelessly 
network with each other. The final report of the 
ACVTD is still noteworthy in several respects. 

First, the report recognizes that Wisconsin law 
is already accommodating for these new techno-
logical advances.32 As the report recognizes, 2017 
Wisconsin Act 294 exempted certain “platooning” 
trucks from the minimum following distances re-
quired under Wis. Stat. § 346.14.33 “Platooning” 
is an industry term of art that refers to a method 
of operation for connected vehicles. Essentially, 
when connected, vehicles can harmonize braking 
and acceleration.34 Thus, when one of the vehicles 
brakes or accelerates, so do the other vehicles to 
which the first vehicle is connected. This is referred 
to as “platooning” is intended to lower trucks’ fuel 
economy by allowing them to tailgate, i.e., draft 
each other in groups. The takeaway here is clear: 
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worthy for the issues it did not address. Unlike 
California, the committee has not recommended 
mandating insurance coverage, nor has it suggest-
ed Wisconsin is ready to redefine who is operating 
a motor vehicle. In total, the committee favors a 
light regulatory touch. This is favorable to manu-
facturers and marketers of AVs – it also leaves the 
current system in place to resolve disputes that 
may arise. That said, it is only a matter of time be-
fore these issues come up and we should be wary 
of any attempts to restrict liability or grant immu-
nity for injuries caused by AVs.  

Wisconsin litigators should remain attentive as 
courtrooms and statehouses across the country 
wrestle with these changes. As members of this 
organization, we should be prepared to be vigi-
lant in making sure that policy makers look out 
for safety and do not ignore the interests of injured 
people when making new laws governing AVs. 
 
WAJ Government Affairs Director Jim Rogers contrib-
uted to this article. 
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